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WITH POINTS AND AUTHORITIES IN SUPPORT

SUMMARY AND CONCLUSIONS

I. A Covenant With The Indians:

By the Constituticn, 2s acted upon by the Congress, con-
strued by the courts, effectuated by the Executive Branch
of the Govermment, the Nation eéntered into a trust arrange-
ment with the Indians ang Indian Tribes., It is an executed
covenant acted upon by the Indians, who relinquished their
vast domain in consideration for assistance from the
Nation. That covenant which operatss ip Draesenti aad in
perpetuity, is part of the organic law; it is equal in
dignity to all other features of that organic law; it is
part of the supreme law of the land,

il. The Trust Has Been And Must Be Fulfilled By The

Three Great Branches OF The Covernment:

The trust arrangement between the Nation and tha Indians
has been - albeit at times in a faltering manner - and
must be carried out in keeping with the Constitutional
mandate. Objective of the trust in the ultimate is the
betterment of the individual Indian for whom the covenant
was entered into on both sides.

ITI. The Nation's Trust Relationship With The India?s
May Be Equated With A Private Trust Relationship
Only In The Most General Way:

Stemming from the Constitution; subject to the princip}ggi
of the separation of powers among the three great Branches
of Government, the trust relationship partakes of 5§e
elements of a private trust arrangement only in‘thgx
general way. As distinguished from the privntg Qrus

the officials fulfilling the Nation's fiduciary obl

tions to the Indians must look to the Constitution,
Congress which makes the laws and approprigg s th e
and to the courts which interpret the laws relating



















Constitution is the Source of the Authori
- : ty for the Tru
Relationship Between the Nation and Indians and Indian T;:ges

Genesis of the relationship between the Nation, the Indians

and Indian Tribes stems from the very earliest moments of the discovery

of the Americas and their colonization. Great Britain and the other
great powers of the sixteenth and seventeenth centuries established
their relationships with the Indians who occupied the lands which each
claimed in the New World. Treaties with the Indians were frequently
entered into purporting to guarantee the integrity of the lands which
were retained by the Indians as their homes and abiding places. By
Teason of Britain being the principal source of the laws ultimately
to govern this Nation, its declarations in regard to the Indians
warrant comment. The Crown emphasized through its representatives
that the Indians were entitled to justice and that "The boundaries

of your hunting-grounds will be accurately fixed, * % %, . Continuing

from the same authoritative and historic reference, this summary of

England's relationship with the Indians is set forth:

2/ Worcester v. Georgia, 31 U. S. 515, 546 (1832). )
"The general views of Great Britain, with regard to the Ind}ana,
were detailed by Mr. Stuart, superintendent of Indian affairs, in.a
speech delivered at Mobile, in presence of several persons of dzg-
tinction, soon after the peace of 1763. Towards the conclusion he
says, 'Lastly, I inform you that it is the king's order to all his
governors and subjects, to treat Indians with justice and humanityg :
and to forbear all encroachments on the territories allotted to them;
accordingly, all individuals are prohibited from purchagiqs,any pf_
your lands; but as you know that, as your white brethren cannotdﬁeﬁi
you when you visit them, unless you give them g;ound»to p}ant, iy i8:
expected that you will cede lands to the king for that purpose.

terri y
whenever you shall be pleased to surrender any of your territories
to his majesty, it must be done, for the future, at a public.ﬂ&ﬁﬁfqﬁ

of your nation, when the governors of the provinces, or the superin
ent shall be present, and obtain the consent of all your ; .
boundaries of your hunting-grounds will be-accpra;g}y_fix L
settlement permitted to be made upon them, ﬁs ?““ may

that all treaties with your people will ba-ﬁg? hfu ke

expected that you, also, will be careful strictly
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Chief Justice Marshall labored greatly in an effort to analyze that

"anomalous * *

ol .
* character * * * " when he determined that an Indian

Tribe was neither a State nor a foreign nation when the Cherokees

6/

sought to invoke against Georgia the Highest Court's jurisdiction

On the subject - of the unique relationship - he stated:

"The condition of the Indians in relation to the
United States is, perhaps, unlike that of any other
two people in existence. In general, nations not
owing a common allegiance, are foreign to each other.
The term foreign nation is, with strict propriety,
applicable by either to the other. But the relation
of the Indians to the United States is marked by
peculiar and cardinal distinctions which exist nowhere
else."

He then summarized as follows:

"Though the Indians are acknowledged to have an
unquestionable, and heretofore unquestioned, right

to the lands they occupy, until that right shall be
extinguished by a voluntary cession to our govern-
ment; yet it may well be doubted; whether those tribes
which reside within the acknowledged boundaries of the
United States can, with strict accuracy, be denominated
foreign nations. They may, more correctly, perhaps,

be denominated domestic dependent mations. They occupy
a territory to which we assert a title independent of
their will, which must take effect in point of posses-
sion, when their right of possession ceases. Meanwhile,
they are in a state of pupilage; their relation to the
United States resembles that of a ward to his guardian." 1/ .
(Emphasis supplied)

While the Supreme Court was tacitly admitting that the Nation's

relations with the Indians were nebulous - to say the least - there was

at least agreement that it was the Nation and not the States which had

the responsibility to resolve the problems. That determination stemmed

from the failure of the Colonies and then the States to establish the

proper rapport with the Indians.

6/ Cherokee Nation v. Georgia, 30 U. S. 1, 15 (1831).
Zj Ibid., 30 U, S, 1, 17 (1831).
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Its means are adequate to its ends; and on those means alone was it
18/

expected to rely for the accomplishment of its ends." Moxreover,
the Federal Government is not only supreme in fulfilling its dele-
gated responsibility, it is free to accomplish the ends for which it
was established, without interference from the States.

Having delineated the broad scope of the Nation's delegated
powers, it is essential briefly to review the manner in which those
powers are to be exercised under the Nation's system of checks and
balances, which it must be observed, has resulted in contradictions

in fulfillment of the trust obligatious.

(b) Separation of Powers:

In the performance of its delegated authority it does mnot
matter whether the United States is fulfilling its trust responsibility,
or assisting in the development of the arid west, or acting in further-
ance of commerce between the States, or endeavoring to prevent aggres-
sion, its acts are all of equal dignity. That conclusion is premised
upon the decision of the Supreme Court of the United States in which
it declared: "The federal government is one of dglegated powers, and
from that it necessarily follows that any constitutional exercise of

19/

its delegated powers is governmental.'
Three paramount branches of the Federal Government, the

Legislative, Executive and Judicial, exercise the powers conferred

18/ McCulloch v. Maryland, 17 U.S. 315, 424 (1819).

19/ Federal Land Bank v. Bismarck Co., 314 U.S. 95, 102 (1941).





































Comments on Spec

ific
Admin 'é££1x££££§‘3522525i93

istration of Indianp Forests

Gener i :
eral criteria tespcctlng the measure of
care

skill and
diligence required of a trust ’
ee in the performan
ce of his res
ponsibilities

as [h\-y Ielate to the Sectetary of the [nterjor the Commis i
’ Sioner of

Indian Affairs, and other officials, have been reviewed Complexiti
. plexities

- not barriers - in fulfilling the Nation's trust responsibilities

have been discussed. It has been pointed out that in the task of

administ i :

nistering Indian Forests there is a broad area of discretion which
must be properly exercised within the realm of statutory and decisional
law. Compliance with those criteria accords freedom to determine the
proper course to pursue in attaining the broad goals announced by the
President which are identical in substance with the objectives of the
Bureau of Indian Affairs.

Guidelines have been established by the Congress in regard
to the Indian Forests. They are controlling. Primarily the Congress
has declared:

"§ 466. Indian forestry units; rules and regulations
"The Secretary of the Interior is directed to make
rules and regulations for the operation and management of

Indian forestry units on the principle of sustained-yield

management, to restrict the number of livestock grazed on

Indian range units to the estimated carrying capacity of

such ranges, and to promulgate such other rules and regu-

lations as may be necessary to protect the range from
deterioration, to prevent soil erosion, to assure full

utilization of the range, and like purposes. June 18,
1934, c. 576, § 6, 48 Stat. 986." 47/

47/ 25 U.S.C. 466.




Answer to inquiries

and
Propositions to which this consig
era-

tion is primarily directed is the explicit mandate to th
0 the Secretar
y of

the Interior that "the ope
peration and management of Indian forestr
3

" he M X
units" be "on the principle of sustained-yield management % %
ent % % % u

It is observed that "sustained-yi
~yield" is a term of ar
t to which the

following accepted connotation has been ascribed:
"Yield, sustained.

"1. As applied to a policy, method, or plan of forest ma
ment, implies continuous production with the aim of e
achieving, at the earliest practicable time, an approxi-
mate balance between net growth and harvest, either b

annual or somewhat longer periods. ; /

As applied to forest and range management, implies
measures which will maintain the productive capacity

of the land.

As applied to a forest, refers to one which is under
sustained-yield management.

w4, In forest finance, refers to a forest property, the
current income from which is equal to the interest on
its capital value; if equality is achieved on an annual
basis, the property is characterized as an annual sus-
tained yield property; if by longer periods, as a
periodic sustained yield property." 48/

A review of the rules and regulationms issued by the Secretary

of the Interior reveals compliance with the Congressional mandate

respecting sustained yield.

Although profit is one of the objectives of the rules and

regulations, by reason of the Nation's trust the Indian forestry

£ Technical Terms Used in

48/ Forestry Terminology - A Glossary o
c Copyright 1958

Forestry by The Society of American Foresters,
3d ed. (1964).
49/ 25 C.F.R. 141.3.



cation and management contemplate far fiore . 5
+ in that regard
the

nobjectivcs-" provide for: "The develo
pment of Indian for
— ests by the
Indian people for the purpose of ,
promoting self-sustaini
ning communi-
ties, to the end that the Indians
may receive from their o
Wi property
not only the stumpage value, but also the benefit of whatever fi
profit

it is capable of yielding and whatever labor the Indians are qualified
ie

50/

to perform."

That objective comports fully with the Presidential goals
and the functions of the Bureau of Indian Affairs. It is, nevertheless,
clear beyond question that "sustained-yield" - at a profit - does not
necessarily promote a better way of life for the individual Indian,
which, in the ultimate, is the sole reason for the Nation's trust

responsibility. Quite obviously the forest program is to be administered

to the end that there is a coalescence among the factors which contrib-

ute to the advancement of the Indians who are entitled to proceeds

derived from the forests. It encompasses those Indians who today enjoy

the benefits of the forestry program, including training in operation

and maintenance, and job opportunity, with the successive generations

yet to be born who are likewise beneficiaries under the trust. Though

the Secretary has directed adherence to "sound silvicultural principles"

he has nevertheless declared those sound practices to be in accordance

with the "Objectives" one of which is quoted above.

1461.3 (3).
161.4.

&le

25 C.F.R.
25 C.F.R.
















