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First Settloménts fn Rio ‘Crends Velley: «--:lamsns

Spanish explorers under Coronado, moviﬁéAéésteriy rrémféﬁe
Pacific, reached the valley of the Fio Grande before the middla

of the. sixteenth century, ""ev found the “ueblo Indians 1rri-

gating fields of wheat, corm, erult and flowora from the watars '

or this river and 1ts tviout *1es “he acequias then 1n uaa’1n~

and su\gested the ezistenoe of a prehistorio
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across the river, probably date ba:k of the middle of the sixteen-

th century. The Oity: of Juarez, Mexiqo-(formerly ocalled Paso del
Norte) was an important town in the yeer 1800. .Its diversion .from
"fhe RES Grande “(Adequia Madre) quite likely was construoted more
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ang 'tp}p Engox;; e‘atabugh_od Menassa in 1878,
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i Plonser irrization Developments.

“The mlrenay stated, the
350 yéerk of age.

one' diversion substentielly as of the dste of- =
In addition: to these were the earlier irrigation rights of the
Pueblo” I'ndians. : Y W3 LY pased feoh ehe Bl Srases

The Tiret helf of the last esntury.esw a oonsiderable. exten- . ‘
Sion"of irrvigation in this regiony:  The  Fil. Paso cdty MKE(@N‘"/
erly Ponce acequis) wes built in1827.:  In the lesilla Velley .
in New Mexico, the Dons 4ns Ditoch was conatrnn_ts&;iﬁ;%m
Las'Cruocss @itoh im 1849, and ‘the Mesilla ditoh 4n 4650, - In-the
Ben' Tuiie Valley in Colorad , the People's Oensl on Gnlebra Creek.-.

hes an eppropriation dating from 1858.

LExtent af Irrigation-friorto, 1880
Beron von Humboldt who visited Juarez in 16806 wrote as

TSN A

Tegarding thet reglons . L3l e 2y NaE
Travelers are in the habit of teking-a short zest at

Norte (Juerez) in order to lay in provisions 80 as to p
“their ‘way to Senta - Fe:  The country mmd&a%?ﬁ 410
svelndid fields comperable with the best in Andalus
18 gown with dorn end wheat; the ‘vines ;besn.exc
prefereble even to those of New Biscay, end the
ebundefice of European fmit-.awh:-ucpmmisﬂg,
As the soil is very dry, en irrigeting cenal br
‘the ‘Rio .Gradde to El Pasos (Travels of Humt
German edition). - " ,
SNRET 3, Zslor vere tikes uwp 'Sy the TR
Major William Emory of '{ho U, Bm
StELY Deveilzant an estingron, It was b
Grande in 1852-1854, desoribed Juarez and




Valley) as a "oontinuous vineyard", and statea that an area ex-
tending for twenty miles on both sides of the river was in a:;;
tivation,

In 1880 this srsa consisted of arproximately 25,000 sores on
the Mexicen side SUpporting a population of about 20,000 ang
approximately 15,000 amores on the American side with a population
of gbout 10,000. It is estimated that 550 second-fest of water

were diverted for this irrigation.

itory of New Mexico, approximately 183,000 acres,

In the seme year there were irrigated from the Rio Grande

demanding the use of sbout 5600 szeeond-feet of water, and there
were irrizated from the Rio Grende in the State of Oolorado,
epproximatel y . 122,000 scres requiring sbout 3700 secondefeet of
water. OCf the eree in Hew Mexico, about 10,000 acres wers irri-

gated in the Rincon Velley, and about 31,000 in the Mesilla Valley,

Just north of El Paso.

Complaints from lMexico

In the early elghties of ths last century compleints began

to be made on behalf of irrigetors in New Mexico, to the effect
that irrigation in the United States had been inoreased to such
Bn extent as seriously to deplete the water supply used for ccﬁp

turies on the lands in the vicinity of Juarez. The diversion

Colorado. These complaints, voiced at first by individual

omners, later were taken up by the Government of Mexico with our

State Department at Washington. It was contended by the










8eoure eotion from this Govermment unger the concurrent resolution
Of April 29, 1399. It was realizeq that those in control of a
private dam aeross the Rio Grande in New Mexigoe would be
able still furthar o reduce tha Wwater supply evailable for the
Mexican lands. Also 1t was assumsd that if the troposed develop-
ments of the Rio Grande Dam and Irrigation Company wers carried outg
it would ne unfeasible to Consiruct the pProposed international dam
at El Peasc. Cotober 21, 1895 the Mexican Miniater,
M, Romero, sent = vigonous letter to Secretary of State Richerd
Olney, urging action under the oconcurtent resolution., 4 copy of

this letter merked Exhibdit ¢ is atHached hersto.

~

Opinion of ittorney CGeneral Harmon

Y letlier dated liovember 5, 1895, the Seoretary of State
transmitted to Attorney General Judson Harmon a ocopy of the Mexz-
lcen Minister's letter of Qoiober 21, 1895, referred to the con-

cwrrent resolution of Zpril 29, 1830, end requestsd enswers to

+ —o0

the following cuestions:

(1) 4rs the proviaiony of arsicls 7 of the treaty of February
2, 1848, known as the treaty of Guadalupe Hidelgo, s%ill in faroce
80 Tar as the river Rio Grends is concerned, elther because never
annulled or because recognized and reaffirmed by article 5 of the
convention batween the United States and Me- ico of November 12, -

1884.

2 the principles of international law, 1nd_ep_exx_dnnt'
any al(aegialnytreatg or cgnventicn. nay Mexico rightfully cla
the obstructions and diversions of the waters of the ,3’5";?@ :
the Mexican Minister's note referred to, are violations ol
which should not continue for the future, and on no‘omﬁg
80 far as the past is con¢bnned, Mexico should be awarde

indemni ty? :
On December 12, 1895 the Attorney Gensral rendere




wihich 18 %5 be Tound in Volume 23 Opa. ATty Gen'l. at page 274
The following 1s the s¥llabus of the decision as found in the
report.

Artiole VII of the treaty of Febrmary 2 1848 Hexi
and the United States. Xnown as the treaty of Guadélsggwﬁggal %
i3 sti11 in force, so fa» ag it affects the %"ig Grande, 5

The taking of water Tfor irrigation from the Rio G
th: goint vh e}z:e Et ceases %o be entirely within the Uniatgge%?t:x:
and becomes the ooundary between the United States i
not prohibited by said treaty. *nd Nexionile

Article VII 1s limited in terms to thaz rart of % Rio: 3
lyinz telow the southern boundary of New Me:f.iéo, a?xd 32311113: ;gands
such works alons as either Party might construot on its own sids,
The only rignt the treaty professed to create or protect
with zéspect to the ki *rande was that of navigation. Claims
against the United Stat by Mexico for indemnity for injuries %o
agriculture aslone. cause by scaroity of waier resulting frem i~
rigation ditchss wholly within the United States at places rax
above the head of haviza n, find no support in the treaty.

The rulses, principles, and procedents of internationel law
impose no duty or oblization uvon the United States of denying
to 1ts inhabitants ths use of the water of that pert of the Rio
Grende lying en tirely ywithin the United States, although such

he volume of water in the river below

use results in reducing +
the point where it ceases to be entirely within the United States.

The fact that there is not enoush water in the Ric Grande for

the use of the inhabitants of both countries for irrigzation pur-
POSes doss not rive Mexigo the i zht to dubject the United States

to the burden or erresting its development and denying to its ine
habliants the use of & nrovision which nature has supplied, entirely
within its owmn terriicry. The recognition of such a right is en=
tirely inconsistent with the sovereignty of the United States over

its national domain.
Agreengnt of May 6, 1896.
Wnlle ths Attorncy General's opinion of Decesmber 12, 18985,

held that the complaints of the lMexiocan authorities were not jus

tifled either under treaty rights or under the rules of int
tional law, the State Department apparently took the pos

the United States was under a morsl obligation to make
dspleted water supply of the Mexican lands.




On May 6, 1898 an agreement was made by Secretary of State
Rioharad Olney, Representing the United States, and the Haxi@Q;
Minister, Col. Anson Mills end Senor Don F. Javier Osorono, members
of the International Boundary Commission, provided by the treaty
of March 1, 1889, were direoted to investigate ang Teport as soon
as practicable upon the following three questions:

1. The amount of water in the Rio Grande %
gation canals constructed in the United States o;kx:eggo:§e g

2. The average amount of water in said river, year
bafore the construction of said irrigation canals Ané singz zggﬁ.
construction - the present Year inoluded.

Joint Commission Report of November 25, 1833

Pursuant to the egreement of May 6, 1896, the joint commission
therein named proceeded to consider and report upon the three ques-

tions set forth in thet agreement. The commission's report bears

date November 25, 1896.
On question No.. 1 relative to the amount of water taken from

the Rio Grande by irrigation canals constructed in the United

States the commission reported as follows:

From the very elaborate statistical report of Civil Engino@ A
Follett the commission find that prior to 1880 there were in Golo-
rado 511 canals taken from the Rio Grande and its tributarie
irrigating about 121,000 acres of land; that this number of
and amount of land irrigated has kept 1no:;asing yegigg year

' ed dur e samaqp a
lgﬁgyn?nrnbggeoga.gﬁ:lgtggtgﬁaﬁgtg hasufgoreaaed tc 925 ;
318,000 acres of land; and that in New Mexioo thqe% :
1880, 563 aanals taken from the Rio Grande end its tr but
irrigeting 183,000 mores of land, and at the present time




603 canals, irrigating 188,000 acres of land,

and Territory ¢ 2:;22925 2g:°ih
orease for the There are no p %
elial
avallable show © DPreceding years.b%:‘r:::;d.
Treasing ratio.

It will elso be observed that the
greatest incre

these sixteen years was in the State of Colorado, thea::mg:: of
canals and acres irrigated re Imost stationary in New Moz~
1go for that per unted for by the fact
t;at f%e ita}’.)p;o;xM h n og water in Colorado has rendereqd such a
S¢arclty in Hew Mexico that little further 4

acreage was profitable. noTRan RLioaai g =

It is evident to the comnissioners that ag the flow
dn the Rio Grande haa not only become scarce at El Pasg, %Zt'ﬁzzi
up in New Mexico prior +to 1888 or 1883, any increase of water used
in Colorado would diminish materially the flow at El Paso during
the irrigation season.

Relative to the second question, concerning the average amount

of water in the Rio Grande year by year, the commission reported

as follows:

There are no records or testimony available which will enatle
the commissioners to determine this question entire with any degree
of accuracy. The first record of' the flow of the river here at E1
Paso was tekan in 1889, the driest year up to that date, the river
beinz dry as far above a s Albuquerque, N. Mex., and no water pas-
sing El Paso for four months during the year, embracing August,
September, Ootober and November. Theare is no traditién of sueh

this date - 1889 - the river only being

scarclty of water prior %o
dry once in about seven vears, and then only for a &t period in

the latter part of the summer.

For the eleven months prior to March 31, 1890, the flow of
the river at El Paso was 425,000 acre-feet. This includes the
long drought of 1889, before mentioned. For the year ending Ma
31, 1891, the flow was 1,100,000 acre-feet. JFor the year 139
flow at El Paso was 1,850,000 acre-~feet. For the year 1893 the
flow was 875,000 aocre-feet.

art of this time measurements at Embudo at
Grandgu;zzg :hg Colorado line showed that the flow ;tlzyn‘-
was greater the. at El Paso, there being no inoreaazﬁb
from Embudo to El1 Paso. This faot is mentioned to =
supply of water both in New Mexico and in the ;::%?;i:'
pends, for the greater part, upon that of its head wa




An examim tion of the old canals in yge in
ears Sonvinces us that those ontzgoniazzggnv:%tz,

Seoond-feet, ang that thoge
acity of ebéut 250 aeoond-rggg.thc

Years have been constantly
Y for a great rart of g -
the, five vast. e

ndensed Compendium of the 1 mas
info N end statistics taken by our engineers, fr::g:hioh’w:r
for the Tollowing conclusions:

That the flow of the river at El Paso has now been decrease
py the taking of water for irrigation by canals constructed in tge
United States of America about 1,000 Second-feet for one hundred
days annually, equal to 200,000 acre-feet of water.

It will be observed that thia loas is distributed thro
the summer flow, which at best was not always sufficient before
the dimimution took place during dry seasons.

It should be understood that the great mess of these waters
both before the construction of ths canals and since consists of
flood waters carried down the river unused, being utterly unavail-
able without large ressrvoirs to hold it for the Season of irriga-
tion the maximum Tlow lasting but a few days, running as high as
18,000 second-feet, gensrally before the irrigation season fully
sets in, and an average flood of about 5,000 second-feet during
about forty or fifty days in April and May.

On the thirgd question, respecting the most feasible mode of
regulating the use of the waters of the Rio Grande, so as to secure

to each country an equitable right to the use of the waters, the

commission reported as follows:

The joint report of the engineers develops a feasible method
of building a dam across the Rio Grande near El1 Paso about 3 miles

2 ake
above, and impounding a large mass of the flood waters in a 1

; es by about 3% miles wide, which it is believed by
it M 3§e the use o% the waters of said river

the commission will so regulat oy
as to secure to each country concerned and to its inhabit:::s tg:i:;’
legal and equitable Tights end interests in said waters, th:: ier
they nor the commissioners have been able to dlscover any ot}

feasible mode of consumnating these ends.

gervolir 120 miles above El Paso, in New lhxiooi

ﬁ?gﬁgtﬁfeiﬁm Butte dam and reservoir. One of these proje




the opinion of the commission must : 5 = 2y
least, if both are built, that at 21§§§:n:'§u:2.‘:;.2fﬁgfa or at
be restrained from using water already appropriated by t ey £
of the El Paso Valley, both Mexiocans and Americens, ama he oitizens
provided in oase they violate these restraining rules T i

and effiolent legal remedy for the parties injured. or a prompt

u-OhOOBODD‘BGCﬂ-& VSetvwvvona

It is the opinion of the
been wronzfully deprived
able rights in the £l

an
above referred to, it is apparent to the eye of any visitor to
the locality, where can be witnessed the dying fruit trees and
vines, the sbandoned fields and dry canals for the greater portion
that has heretofore been cultivated: and whils We are considering
the equitable rights of Mexioo, this is also true of the United
States side, where almost the same sbandomment and destruction of
former prosperous farms may be witnessed.

The joint commission is of the opinion that the impounding
of this large body of the flood waters of the Rio Grande would not
only effectually remedy the existing troubles regarding the eguit-
able division of the waters of said river between the two countries,
but would mske i1t feasible to control the flow in the river so that
it will be practically constant and uniform end prevent the erosions
and avulsions which have heretofore rendered the boundary line be-
tween the two countries so undertain, unstable end vexatious. It
1s certain that this effect will result as far down the river as
the mouth of the next important tributary, the Concho River, of
Mexico, and that the restraint of the torrentiml flow will, in a
great degree, remedy the erosions and avulsions below the mouth of

the Conocho and the Gulf,.

The Commission recommended that the two Governments enter into
a treaty to provide for a final settlement of all questions, past
and future, regarding the distribution of the waters of the Rio
It proposed that the United States defray all of the cost

Grande.
of the dam, estimated at $2,317,113.36; that an equitable distri=

bution of the waters from the dam be mads between the twe coun

and that Mexico relinquish all claims for indemnity for the

ful use of water in the past.




On the subjsct of interference wit _ S
upper river, the commission reoomendedht;g: ;g:wl" on the
in some wey prevent the oonstruction of any large Teioa Bisves =
the Rio Grande in the Territory of New Mexico, or in :ivnir. in
if that be impracticable, restrain any suwoh reservoirs R “a:"’fj:
bonstructed from the use of any waters to which the o1t1;:° t;:r
the E)l Paso Valley, either in Mexico or in the United Stat:: or
i:gg;ybingriggrgpprogriation, and provide some legal and prnsticablg

ss, injcase :

izens of both countries. suoh waters should be used, to the oit~

The ocomplete texi of the Joint commission's report of Novem-
ber 25, 1898, with coples of-ocher related papers, will be found
in Senate Document No. 229, 55th Congress, 2nd Session 1898, Coples
of additionsl papers on the general subjeci appear in Senate Doou-

ment KNe. 154, 57th Congress, 2nd Session, 1903,

ZTE DEPARTMENT REQUESTE TMBARGO

On Augustlé, 1896, while the joint commission was considering
the Mexican compleints in socordance with the concurrent resolution
of April 29, 1890, and th egreement of May &, 1896, the Mexioan
Minister egain addressed the Secretary of State on the subject,
Torwarding a petition calling attention tc the distressing situa-
tion on the Mexican side of the Rio Grande, and stating that the
efforts of the two Governments to remedy the condition would be
fruitless if, in sddition to the forty dams in Colorado, the Rio
Grande Irrigstion and Land Company, Limited (Sucocessy tothe Rio
Dam and Irrigation Company) should be permitted to construct a aa
The communiocat

across the river at Llephant Butte, New Mexioo.

from the Mexioan Minister was referred to Col. Ansn Mills

joint commission, who reported thereon under date of Nover
1896. This report was transmitted by the Secretary of







was brought to the attention of the Seoretary of the Interior

by letter of Januery 11, 1897 Trom the Eecretary of State, e copy
of whioh letter marked Exhibit o 1s atiached hereto, Accorcingry
on Jenuary 13, 1827, the order of December 5, 1898, was modifisd

by the Becretary of the Interior so that 1t would not epply to

the tributaries of the Rio Grande which empty into thet rivar below
the point where it becomos the international boundary. A copy of

the order of January 13, 1897, marked Exhibvit H is atizched hersto

Negotiations for Treaty meet Difficulty

In letters of December 19, 1896, Dedember 29, 1896, and Jan-
,udry 5, 1897, from the Mexican Minister M. Homero to Sesretary of
State Olney, the former expressed apmw-oval of the joint commission's
report of November 25, 1798, and in letter dzted January 30, 1897,
the lMexican Minister itransmitted to our State Department, a draft

P

of proposed treaty T«
the joint commission, which draft had been approved by the Mexiocan

Government. The position of the United States w=s expressed in

the following paragraph taken from letter of January 4, 1897 from

Secretary Oleny to the Mexliocan Minister:

"in preparing to enter into negotistions the Department has found ,
the subject embarrass:cd by greatly perplexing complications ariaing
out of reservoir dams, etc., elther already built or authorized

through the concurrent esotion of the Fsderal and Statetaut?o:}ttéﬁn‘
s o »

Just what legel velidity is to be imputed to such gran ' auth
1ty, or in what way structures completed or begun are to be dealf
with, are juestions under oareful investigation and which must be

dlsposed of before the United States will be in a condition to

negotiate."”
Navigability of the Rio Grande

The letter of January 11, 1897 from the Secretary of State
to the Seoretary of the Interior (Exhibit G), in additio: ]







of the mot of September 19, 1890, and 1if t
structed, also by oriminal prosecution. he dam has been con-

Litigation with Rio Grande Dam and Irrigation Company

In accordance with the Attorney General's opinion of April
24, 1897, suit by the United States against the Rio Grande Dam
and Irrigation Company was filed in the District Court of the
Territory of New Mexico, Third District, May 24, 1897. The pur-
pose of the sult was to enjoin the defendant from obstrusting the
flow of the waters and interfering with the navigable capacity of
the Rio Crande, a navigable river, in violations of asets of Con-
gress and contrary to treaty with Mexico. The bill was dismissed
by the trnzl court and this decision was affirmed by the Territor-
ial Supreme Court (9 N. M., 392). The United States Supreme
Court reverséd the decree and remanded the cause with directions
for "an inquiry into the question whether the intended asts of
the defendants in the construction of a dam and in appropriating
the waters of the Rio Grande will substantially diminish the nav-
igability of that stream within the limits of p;esent navigebility
and if so, to enter a decree restraining those acts %o the extent
that they will so diminish."™ (See U. S. v. Rio Grande Dam and
Irrigation Co. (1899) 174 U. S., 690.)

Again in the t rizl court the cause came in for hearing, and

again a decree against the Government was entered and later affir-

med by the Territoriasl Supreme Court. Again the U. S, Supreme

Court reversed the lower court, and remanded the ocase with "direc-

tion to grant leave to both sides to addjuce further evidence".




requirement hag not been met, ang the Trigats, ir any, the company
had aoquireq Were Torreited. Upon this ney allegation, the tria)
eourt fowdd for the Government, and 1ts desree wag thereafter
affirmed by the Territorial Supreme Court (13 Nada 338) angd by
the U, 3. Supreme Court. (See Klo Grande Dam gng Irrigation Com~
pany v. U. 8. (1909) 215 1, S.y 288). It will be noted that thig
litigation covered a period of over twelve years, Inoidentally,
the successors of the Rio Grande Danm and Irrization Company (Brit-

ish interests) are now at the Unitead

enterprise,

Bills in Congress

While the litigation between the United States and the Rio
Grande Dam and Irrigation Company was in Progress, various bills,
providing for the construction of an international dem at El Paso
and the distribution of the waters, therefrom, were introduced in
Congress. Typical of thess was the bill (8 3894-H.R. 9710) in-
troduced in 1900. & copy of this bill marked Exhibit J is atte
hereto. On Decemver 19, 1900 the Senate Committes on Foreign Re-

lations

reported this bill favorably end recommended that 1t be
(8ee Benate Heport No. 1755, 56th Congress, £nd Sess

passed.
However, the bill was not enacted. New Mexioo interests were




etrongly Oopposed to the
El Paso,
area in the Mesilla Velley in New Mexioco sna r

desired fur ther development of that region,

The National Irrigation Act.

On June 17, 1302 the National Irrigation Act beceme a law

(32 Stat., 338). Under this 80t, the Seoretary of the Interior
was authorized to use certain moneys from publio lands to con-
struct and maintain irrigation works in slxteen designated States
and Territories, of which the Territory of New Mexico was one, ’
The State of Texas was not included in the list as there were no
public lands in that State.

The new .United States Reclametion Service in the Geoloéioal
Survey, organized under said eot, began investigations on the
Rio Grande March 1, 1903, and the survey of a reservoir site in
the vicinity of Elephant Butte was completed in August of that
Borings for the foundetions of the dem were begun in Oct-
(See 2nd Annual Report

year.
ober 1903 and completed in February 1904.
U. 8. Reclamation Service, p. 377; 3rd Annual Report, p. 95, 59§)a
Under date of June 3, 1904, the Mexican Minister M. de Azpiroz,
brought the claims of Mexico to the attention of the State Dupifﬁé }
ment azain, urgently requesting the providing of a water supply |

or the peyment of demages. In lstter dated Jun 27, 1904 from

Seoretary of State John Hay to Seoretary of the Interior Ethan
Allen Hi tchoock, reference is made to the letter of Jﬁﬂlfsfm
the Mexioan Minister, and it 1s suggested that the National

gation iot might be utilized to solve the aiffioulty. &




Of the letter of June 27 1904 mark
' ed Exhibit X ig annexe
hereto, Q

Flans for a Reclamation Service Project

On November 18, 1904, before ths National Irrigation Congress
held at ¥1 Paso, Engineer B. M. Hall of the Reclamation S8ervice
presented a paper dealing with Govermment irrigation on the Rio’
Grande. He compared the plan for an international dam at E1 Paso
as proposed in the joint commission's Teport of November 25, 1898,
with the plan for a Federal dam at Elephant Butte in New Mexico,
The following is taken from his paper:

As mentioned & ove, Mr. Follett estimates that ab
acres of land had prior rights under the old canels 1n°§{ ggégoo
Valley and were deprived of irrigation by the act of American
citizens on the headwaters: and that sore thing more than one-half
of this 40,000 ecres lay on the Mexican side of the river. As the
rostoring of these ancient water rights is the primary object of
the proposed expenditure of $2,317,113.38, the cost of project,
would be $57.92 per acre. However, it. will be shown further along
in this paper that the proposed reservoir could be made to irri-
gate 55Q000 aecres in El1 Peso valley, which would put the cost per
aore at $42.12, provided the estimate of the commission is a correct
one. There is every reason for belisving this estimate %too low,
but aside from the monetary cost per ecres for the land $o be irri-
gated, there is another item of cost to be oconsidered. The
reservolr would cover 25,585 zcres of good valley land with mud
and water and would cause marshes to form in the low flat valley
at the head of the lake emountihng to perhaps 15,000 aores addition-
al, meking a total destruction of about 40,000 acres of land in the
Mesilla Valley, which is just as near to El Paso, and just as
valuable as any of the land that would be irrigated.

While the published report of the commission end its engineers
plainly sets forfn the faot that increased irrigation in Colorado
caused shortage of water in Mexico, Texas and New Mexioo,.their
recommendations not oaly leave New Mexico out of all the benefits

i rojeot inaugursted for the purpose é&rf cing
to be derived from a proj g Yoztoo, soxid

up this shortage, but gilve pert of her territory to .
up another oar? of it by the proposed reservoir; and distindly ask
that the government shall prevent the construction g; ;:g O‘h':S%

large reservoir on the Rio Grande in the territo;zsary reo::::iiip

onable explanation of these extraor
i B bap fact the commission had no alternati

tions lie in the probable _
plans for oconsideration, and thought the plan recommended was




dam in New Maxieco g
structed, owned and operated by
ists whose plans oontemplated
low dam without suffioient storege capaci ¢
area above and having =a surplus for Mexisco.
Reclamation Service. YNow thasg conditions

¢ y and there is an elternative plap which
claims to be able to accomplish just as mugh for llexioco, and a great
deal more for the United States, 1t becomes necessary to compere these
two plans and choose between them.

The Elephant Butte dam has a final ad
Mexico, and subject to the operations of %
tion service. The Projec
oongress can allow N
extent and manner of this varticipation is
arranged and decided on by Congress and the department of state,
All estimstes for work in the territory of New Mexico that will not
confliot with any action that may be taken by congress and by the
Secretary of State for restoring water to which E1 Paso Valley in
Texas and Mexioco has laid oclaim by virtue of ancient prior appropri-
ation and continuous use."

Congres Authorizes Construction of Danm

5, 1905 (33 5tat., 814) Congress extended
the provisions of the National Irrigation Aot "to the portion of
the State of Texas bordering upon the Rio Grande which can be irri-
gated from a dam to be constructed near Engle, in the Territory of

New Mexico, on the Rio Grande, " and directed that ™if there shall

land in New Mexico and Texas whish

be ascertained to be sufficient
san be supplied with the stored

the project feasibls snd veturn
of the enterprise, then the Secrstary of the Interior may pro

with the work of constructing a dam on the Rio Grande es p

Y

general system of irrigation, should all other conditions

feasibility be found satisfaotory/™ By
Stat., 259) the provisions of the Netional Irrigatio:




extended so as to inolude and apply to the State of Texas."

Treaty of May 21, 1908

Although the third and final decision of the United States
Jupreme Court in the Rio Grande Dam and Irrigation Company case
Wwas not made until Decembaxr 13. 1309, the thira and final decision
of the New Mexico trial court was Tendered on May 21, 1803. Bub-
ssquent acts of the Federal Government apparently were based on
the id=a that the descision of May 21, 1903 would not be disturbed,

The negotiations whioh had been carried on between the United
States end Mexico over a period of about a quarter of e century,
culminated in the treaty of May 21, 1906 (34 Stat., 2953) between
the two countries. Under this treaty the United Stateas egreed to
deliver to Mexico 60,000 ascre~feet of water per annum, from the
proposed Fedex"al Zlephant Butte reservoir, while Mexico waived all
claims for damages, and all claims to any other water from the Rio
Grande between the iAcequia Madre at El Paso and Fi. Quitman, Texas.
A copy of the treaty marked Exhibit L is attached hereto.

By act of March 4, 1907 (34 Stat., 1357) the sum of $1,000,000
was eppropriated from the Treasury toward the construction of thl

dam required by the treaty, the remaining cost of the dam %o be

paid from the reclemation fund and collected Trom the landowners

under the Eio Grande project.
While the construction of & division (Leasbirg Unit) 03
Rio Grande Irrigation Project was authorized by ths 8001' -'
the Interior on December 2, 1905, the construction of ‘the
Butte reservoir was not suthorized until May 23, 1910,




Federal Appro riations of Wiater from Rio Grange

By iastrument dated January 23, 1906, and rilea in the offige
of the Territorial Engineer of lNew Mexico, on the same day, the
United States gave notioe of appropriation of 730,000 acre-feet of
water per annum from the Rio Grande for the proposed Government
project. LA copy of this notice marked Exhibit M 15 attached hereto.

By instrument, dated APril 1908, and filed in the office of
the Territorial Engineer of New Mexico on April 8, 13508, the United
States gave notice of appropriation of all the unappropriated water
of the Rio Grande for the sald project. A copy of this notice
mrked Exhiblit N is attached hereto.

The Rio Grande Federal Irrization Project

The Elephant Butte dam constructed by the Reclamation Service
is 1,585 feet long not includinz the spillway, 306 feet high from
the bed rock foundation to the parapet, end contains 611,700 cubie
yYards of cancrete masonry. In addition to the main structure it
Was necessary to build en earth and rookfill embankment 2,000 feet
long containing 165,700 oubic yards. The zeservoir is 45 miles
in length with an original storage capacity of 2,638,860 acre-feet
of water. This reservoir supplies the &0,000 acre-feet of water
rrovided by the treaty of May 21, 19086 for the irrigation of ap=
proximately 25,000 acres of land in the Repnblic of Mexico, end
in addition is intended to irrigate approximately BS,UQO'HQE‘it”J
land in the Elephant Butte Irrigation Disirict of New MOO
approximately 67,000 acres of land in the El Paso County

Improvement pPistrict No. 1 of Texas.

" Second Modification of Embargo, May
. 1908 i







Fourth Modifiocation of Embargg, September 27, 1908

On September 27, 1908 with the 8pproval of the State De~
pariment, the leting Bacretary of the Interior 1ssued an order
revoking all prior orders affecting the enbargo on the Upper
Rio Grande in view of the settlement of the water right ques-
tion between the Unitea States and lexico by treaty of May a,
1906. It was further order that all applicstions involving
the use of thes waters of the Rio Grande in Golorads end New
Mexico should be submitied for a destermination by the Geolo-
gical Burvey to ascertain whether Tavorable action thereon
would interfers with any project of the reclamation service
or with the obligations of the United States under the treaty,

A copy of this order marked Exhibit 0 1s attached hereto.

Fifth Modification of Embargo, April 25, 1907

The obligations of the United States under the treaty,
the fulfilment of wnioh depended upon the construetion and
utilization of the Elephant Butte reservoir, meke it neces-

aary for the Secretary of the Interior to determine a polioy

in dealing with applications for rights of way over the

public lands for irrigation purposes, &nd on April 25, 190?;
Secretary of the Interior J. R. Garfield approved & recommen=

dation of the Reclamation Service providing that -
developmenty of irrigation on the upper Rio Grende, in the

State of Colorado and the Territory of New Mexico, shs
furnish sufficient data to determine the effect of the
age and diversion of water in that vicinity upon he
supply for the Fngle Reservoir of the Rio Grande projec

E

mua_'? .V . ,‘_-‘.. ‘







the embargo weng into effect, irrigation rizhts of Y&y over huhiii
lands in the Rio Granae basin in Colorade have been ’pProvea'gyhﬂﬁ

the Government as follows:

Applicant Cagaoitz, acre-reeg

Al ta Lake Reservoir
Balmon reservoir 414
Botelur Ieservoir 43
Bristol Head reservoir (2)

Clemmons & Blelser diton

Cole reservoir 19
Colton Oresek Air Line diteh

Colton Oreek reservoir 76
Continental reservoir 28,196
Cove Lake reservoir g
David Bros. ditch

Dee¥ Leke reservoir

Haton reservoir

Lost Lake reservoir

Poage reservoir

Pond Lily ressrvoir

Regan reservoir

Rio Grande roservoir & Ditch Co.

Road Canyon reservoir

San intonia reservoir (see Alta Lake)

San Isabel reservoir (2)

San Jose Ditch No. 2

San Luis Valley reservoir

Santa Maria reservoir (8se Rio Grande)

Short Creek rsservoir

Slerra Blance reservoir

Swift Company reservoir

Tabor Ditoch No. 1

Tabor Ditch No, 2

Teos Valley Canal

Terrace reservoir 13,000
Wild Cherry reservoir 684

Total 114,609

Objections to the Embargo

Frequently since the embargo was made effective in 1896

protests have been filed against its continuance.




On the part of the complainents it has been urm (2) that
the embargzo ir a restriction on the use of water, and ig 4n con-
fliot with the enadlinz act of March 9, 1875 (18 stat,, 474) under
which Coloredo wer mdmitted to the Union, (b} that the Tight of
way act of March 3, 1891 (26 Stat., 1095) makes a Zrant, and the
Secretary of the Interior has no authority to withhold this grant
as demanded by the embargo, end (o) that @iversions in Oolorado
will not adversely affsct the Covermment project. J

On the other hand, the United States contends (a) that the
enabling act of March 3, 1875 reserves to the Federal Govermment
full authorlty over itas publio lands, (B) that the Tight of way
act of Maroch 3, 1891 gives the Secretary of the Interior a disore-
tlon to refuse to approve an appliocation for a right of way when
in his opinia:‘l 1t is contrary to the public interest to do g0,
and (C) that as a condition precedent to the approval of any ap=
plication, it must appear clear that the Govermment project will
not be injured thereby., The subject 1s dicussed at some length by
First Assistent Secretaery Plerce in the VWagon Wheel Gap Reservolr
cese (39 L. DL., 104).

Rio Grande Commission

Complaints against the embarge finally brought forth the sugs

gestion that a commission should be named to make a study of the

of the Rio Grande would be made to each State. This woul

‘the precedsnt of the Colorado River Compact signed et Santa
]

N, Mex., November 24, 1922.













EXHIBIT B

(Seotions 18, 19, 20, and 21 of the aoct of March 3, 1391
(26 Stat. 1095), entitled "An Act o repeel timber-culture lews,
and for other purposes, "grantinz a right of wey through the pub-
lic lands and reservations of the United States for the use of
canals, ditches, or reservoirs.)

the right of way through the public lands

and reservations of the United States is hereby granted to eny
cansl or ditch company formed for the purpose of irrigation, and
duly organized undsr thé laws of any State or Territory, which
shell have filed or may hereafter file with the Seoretary of the
Interior a copy of its article of incorporation and due proofs
of its or;ani:ﬁation under the same to the extent.of the ground
ooocupled by the water of the reservoir and of the canal and its
laterals, and fifty feet on each side of the merginal limits there-
ofj elso the right to teke from the publio lands adjacent to the
line of the canal or ditch, materisl, eerth, and stone necessary
for the construction of such canal or ditch; Prévided, That no
such right of way shall be so located as to interfere with the
proper ocoupation by the Govermment of any suoh reservation, and
all maps of loostion shall be subjeot to the approval of the

department of the Government having jurisdiction of such reser-

herein
vation, and the privilege/sranted ghell not be construed to

interfere with the sontrol of water for irrigation aend other

poses under authority of the respective States or Terrl
That any canal or ditoh company des:

Seo, 19.
the benefits of this act shall, within twelve mox




location of ten miles of its o ;
lands, and ir upon unsurveyed :::isj:i::: e gk
y R twelve months after

the survey thereof b7 th: United States, rile with the register
of the land office for the district where such land is logated,
a8 map of 1ts canal or aditeh ang Teservoir; and upon the approval
thereof by the Secretery of the Interior the seme shall be noted
upon the plats of said office, and thereafter all such lands
over which such rights of way shall pass chall be disposed of
subject to such right of vay. Whenever any person or ocoporation
in the comstruction of any canal, ditech or reservoir injures or
damages the possession of any settler on the publid domein, the
party committing such injury or demsge shall be liable %o the
party injured for such injury or damage.

Seo, 20.. That the provisions of this act shall apply to
all cansls, ditches, or reservoirs heretofore or hereafter con-

structed, whether constiructed by qorporations, individusls, or

assoclation of individuals on the filing of the cértificates

and maps herein provided for. If such ditch, canel, or reservoir

has been or shall be constructed by an individusl or association
of individuals, it shall be sufficient Tor such individual or

essociation of individuals %o file with the Secretary of the In=
terior and with the register of the land office where said land

is located a map of the line of such canel, ditch, or reservoir,

as in case of a corporation, with the name of the individual













29, 1890,
States to enter into negotiations with the Mexican Covernnment with
a view to decidingz unon such means ag micht tend to Temedy the dig-
Ticulties occasioned by the scarcity of water i the Hioc Grande from
the point where it serves as a boundary between Mexico ang the
United States of Amerioca.

The Mexican Government, to which the United States minister
in Mexioo commundcated the aforesaid resolution in Dursuance of the
instructions of his Government, authorized me to take s5teps here to
securs the arrangement Proposed in the resolution, and I gso informsd
the Department of State in a note dated October 26, 18%3. Tt has

not, however, thus far been possible tc maks much prozress in this

mnatter.

The Govermment of Mexico thinks that sccoz ding to Artiele VII

of the treaty of Guadalupe Hidalgo of February 2, 1848, the inhab-

itants of one country cannot, without the consent of the other

build any works that obstruct or Impede navigation in internationdl

rivers, and nothing couldimpede 1t more ebsolutely than warks

which wholly turn aside the water of those rivers. It is Srue that
Article IV of the treaty of Mesille of December 30, 1353, annulled
#idalgo, but at the same

Artiole VII of the treaty of Guadalupe

time it left its stipulations in force, as far as the Rio Gr
concerned, from the point where that rifer begins to be the t




the convention of November 12, 1884, the Tight of both countries
to that river was again recognized, and it was azain “19\11&“!0; N
that one oould not sonstruet any works that obstructed navigation
without the consent of the other.

From a report of the asslstant duartermaster-genaral addressed
to the general in chief of the U. 3. Army, snd dated Brazos de San-
tlago, Tex., September 5, 1850, it appears thet Captain Lowe, U. 8.
Army, ascendsd 1t with a vessel, reachinz a point several kilometers
abovs Faso del Norte, whioch shows that it was navipgable at that time.

Still, even supposing, without admitting it, that the Mexioan
Govermment's interpretation of the treaties were not well founded,
and even if there were no stipulation on this subject between the
two countries, the principles of international law would form a
sufficient baéis for the rights of the Mexiean inhabitants of the

the Rio Grande. Their claim to the use of the water of

river is lncontestable, being prior to that of the inhebitents

of Colorado by hundreds of years, and, according to the principles

of civil leaw, - eclaim takes precedence in case of Qdisputs.

The circumstance

the frecdom and rishts of the inhabitants of both banks, and

not permit them to construct works the reduce the volume
in the river to such en mxtent that 1% 18 no longer nay

even, at last, is dried up entirely.
I should fe:T to cast a reflection upon your knd

matters if I were :"1';0 quote the various dootrines .







(Letter dated November 30, 1898 Tron
e b o 3ec
Olney to Secretary of the Interior D. =

DEPARTMENT OF STATE
WASHINGTON

November 3o , 1896,

The Honorable

The Becretary of the Interior

I have the honor to invite your atvention to the enclosed
copy of a letter dated Novembar 17, 1896, =nd accompanying papers
from Colonel Anson Mills of the Unitea States Army, who 1s a member
of & joint commiszion appointed by the United States and the Rep=-
utlic of Mexioco to report upon the best and most feasible mods =
whether by a dem across the Rio Grande Hiver near El1 Paso, Texas,
or otherwise - of so regula ting the use of the waters of the Rio
Grande River as to seocure to each country and its inhabitants their
logal and equitable rights snd interests in said 'watara Tor irriga-
tion purpdses.

Thls examining board wes appointed in pursuance of a concurrent

resolution of Congress, approved April 29, 1890, which recites the

a
fact that by reason of the irrigating ditches and canals lea‘ing ’







that his Government regerded this petition as well founded, and
requested the United States t%o adopt such measures as may be in its
power o put a stop to the work undertaken by the Rio Grande Irrige-
tion and Land Company Limited until the effect of that company's
proposed works upon the practicability of the international scheme
could be considered by the examining btoard end determined upon to
the satisfaction of the two govermments. A copy of the Mexiocan
petitionvas sent to Colonel Mills for his suggestions. The enclosad
letter of November 17th, 1896, to which your attention is invited,
is his reply.

Colonel Mills says that the proposed dam end reservoir of the
Rio Grande Irrigation and Land Company limited is located about
one hundred end t wenty Tive miles above El Paso, and that it will
be useless at ‘thet distsnce to Tfurnish water for irrigation in the
vicinity of El Paso esnd below. He says furinermorse, that he is
informed that the same company has on file in the Interior Depart-

ment applications for two additional dams end reservoirs, one at

Rincon, New Mexico, about 100 miles above El Peso, and enother at

Fort Seldon, about 80 miles above; also that st the latter plece

a man named Ernest i)ale Owen has applied for pernission to erect

a dam and reservoir.
It is understood that the Rio Grande Irrigation and Land Com~

pany Limited acquired its right %o build the reservoir it is mow

constructing from a corporation existing under the hv;a‘dr New

vjiio Grande Dam and Irrigation

Mexico under the neme of the

pany”, to whioh company the right of way for the
the storage dam at Elephant Butte was granted by the

the Interior February 1, 1895, under the provisions




March 3, 1891.

Colonel Mills gives it as
of water in the river will be s:.it:i:i::io:oth“ Lo
international reservoir after deducti o

T hg for all the small reservoirs

now in operation and likely to be constructed above, but that the
flow will not be sufficient to s8wPly the proposed international
reservoir and allow for the supply of the proposed reservoir of the
Rio Grande Irrigetion and Land Company Limited at Llephant Butte
or any other reservoirs upon the sgame scele, and that the scheme
of bullding en international reservoir will have to be abandoned
unless the completion of thas works preposed by the Ric Grande Ir-
rigation end Land Company Limited ana by Owen 1s prevented. Col-
onel Mill's letter suggests that the rights obisined from the
United States by the Hio Grande Irrigation and Land Company Limited
may be subject to conditions in favor of the rights of those who
dive below, which on a proper showing might enable the Secretary
of the Interior to carcel the grant made to that Company. The
other applications for permission to build reserw_rotrs for std‘ragp
of the waters of the Rio Grande mentioned by Colonel Mills, have
not, it is assumed, yet been finally acted upon.

The oiroumstances being as sbove stated, I desire to suggest
the propriety of declining to grant any additional rights to

build dams end reservoirs es applied for - certainly until

tiations now pending between Mexico end the United States ha
I desire also to suggest that an inve:

tion may be made of the right already granted to the Rio

ed a final conclusion.













the exercise of it woula be proper in view o the opinion of the
Attorney Generanl of your Depertment under date of December 12,
1895. (21 Op. Att. Gen. D. 274)

It 18 not the duty of this Depertment to proteot Yhe oitizens
the United States azainst wilawful appropristion of the waters
the States ana Territories by the inhebitants thereof, ana 1f

no treaty obligations of the CGovernment are involved, I do not be-
lieve that I should essums %0 interfers.

Since the receilpt of your commmunication complaints heve been
made %o this Department by parties now havinz anpliszations for
irrigation privilegzes pending for the vacation of my order of

;hbs by subordinating them to the claims of persons
hereafier for lawful or nefarious rurposes enter lands
along the rights of way applied for. Very grave inconvenienca
would arise if such claims ere filed and I therefors submit for
your consideration whether or not there is further need for con-
tinulng the suspension heretofors declarsd.

Imnediately upon recelpt of your communioetion I addressed
the Commissioner of the General Land Offics dirsotions that
he suspend all applications for right of way through the publie

lands for the purposes of irrigation by using the waters of the

to

Rlo Orande River or any of its tributaries in the Sftate of Oolo-

rado or the Territory of New Mexisco until further instructed by

A copy of said order is hereto attached,

this Depsrtment.
Very respeotfully,




EXHIBIT G.

(Letter or January 11
the Seoretary s trs’ I;ggzig?x)n the Secretary or State to

DEPARTMENT OF STATE
Washington, January 11, 1897,

Sir:

In your letter of December 19, 1896, relative to the resepr-
voir which the Rio Grande Dam and Irrigation Company, or anothey
corporation claiming the rights of that company, intends to
build at Elephant Butte, N. Mex., you informed me that you di-
rected the Commissioner of the Genéral Land Office to suspend
action on any and ell application for right of wey through pub-
lic #ands for the purpose of irrigation by using the waters of
the Rio Grande River or any of it%s tributaries in the State of
Colorado or in the Territory of New Mexico until further instruo-

tions from you. The request of this Department upon which your

order was based was ﬁmﬂe at the suBgestion of Col. Anson Mills,
& copy of whose letter, dated October 29, 1896, was trensmitted
to you October 31 of that year.

The attorneys of parties who have made applicetion to your

Department for the approval of rights of wey to build dems and

reservoir s on the Pecos River have made verbal complaint to




He has replisd underp date of

January 7, 1897, that he had not intendeq to S8top the granting of
permits for reservoirs on the Pecos or op a&ny stream whioh cmpties
into the Rio Grande below the propossq looation of the 1ntematiom
reservoir. He does not believe that further use of the wmters of
the Pecos for irrigation purposes will affect the international
question Pending betwesn the United States and Mexico, as the Tiver
falls into the Rio Grande at a point where the dimbnution of its
waters will have 1ittle if any perceptible effect upon the volume

passing dovmward from that point.

I have the honor, therefore, to suggest that the order to the

Commi ssioner of the General Lang OfI’ice, referred to in your letter

to me of December 19, 1896, be limited in its application to the

tridbutaries of the Rio Grande which pour into that river above the

point where 1t becomes the boundary between the United States and
and that it be no longer applied t o applications for dams )

Mexico,

and reservoirs on the Pecos.
There is another phase of this question Ih:lol%. it has oo

to me, may have an i-portant bearing upon the ri ghts of pe




Grande River i some perts
above the 1nternationa1 boundary line 13, ana has been used as, a
watervay for navigation between the Uniteq States ang Mexico, ;nd
bossl bly betwsen the State of Colorado and the Territo.ry of Naw
Mexico. If it pe trie that thig Stream in §4s natural condition
1s capable of usge for the transpobtation of commerce between two
States of the Union Oor between the United States and a foreign
sountry, the river is & navigable water of the United States and
8s such subject to laws of Congress enacted for the meintenance,
pro:eccion,r éndi preservetion of the navizable waters ‘of the
United States, One of the rrineipal matters of complaint by
gxico is ihi't the diversion of the unper waters of thefiio Grande

Tor irrigation Purposes has affected the usefulness of that stream

838 & waterway for commerce.,

The Attorney-General in his opinion of Deaember 12, 1895

(21 Op. 274), nelg that the river was no: navigable above the

boundary in the sense of the tresaty between the United States and

Mexico; but
the meaning of the laws of the United States. The conditions of

navigabllity within the meaning of our statutes ars well defined
in the deocisions of the Federal courts. Many of these are refer-

the question here is whether 1t 18 navigeble within

red to in 20 Op. Att. Gen., 101.
If the Rio Grande River is in the part under econsidaration

8 navigable water of the United States, the queation arises wh
the ereotion of the proposed dams across 1t will not ia 2
with its navigability and bring those dams within the prohi




, Sections
708 10 (B8 8tat. L., 428), and 10 g et of July 13, 1agp
? =y

section 3 (27 Stat. ) 15 It is true et tne enforoement
marily upon the Secretary of war,
Tirst view 1t may not avpesar to be a part op the

duty of the Seeretary of the Interior to take gara of the navyi-
8ability of the Streams on thepudlie lands, but in g case whers
the act of the Secretary of the Interior approving the right of
way to build a dem BCross a river on the pudblic lands may oper-
ate, as it must 1f the river is a navizable water of the United
States, ag a grant of executive sanction 40 g proceeding which
is in vioclation of law, 1t would seen to be the duty and within
the jurisdiction or the Secretary of the Interior %o ascertein
before sanctioning the erection of the dam whather it would con=
stitute an obstruction to a navigable water of the United Statss
eand be within the prohibition of the statutes.

As the erection of the dams under consideration is now the
~natter of a complaint of the Govermment ofMexico, I

subject

feel it my duty %o lay tlis question befors you in order that

you may determine, in the first place, whether you have the p
and in the second place whelher it is a part of your duty to with=-

hold approval of the pendingz applications for rights of way to

build dems meross the Rio Grande River and its trivutaries










EXMIBIT 1,

(Letter dateq January 1: :
the Seoretary op oil }-5. 1897 from tne Secretary of gyate to

DEP&.TBE:}H' CF STATE
h’ashington. January 13, 1897,

The Honorable the Seoretary of War:
Eir:

1896, the Mexican Minister in 7ashinston bresented
to this Department the eénclosed ® tition from Mexican citizens
in 8nd about Paso del Norte, Mexico, Provesting against the immod-
erate use of the waters of the Rio Grande River mna its trivuter-
les by residents of Colorada ang New Mexioco. The Mexiocan minister
called attention to artiocle 7 of the treaty or Guadalupe Hidalgo,
of February 2, 1848; to artiole 1, last olause, of the treaty of
%o article 3 of the convention of November- 273,

December 30, 1853;

1884; and %o article 5 of the convention of March 1, 1839, betwveen

the United States end Mexico,
Tequested thot the United Statem Government prevent the

°of a dam by a company known to the com-
» at Elephant Butte

and, relying upon those freaty Dro=-

visions, r

Trection and operation

Plainants as the "Rio Grande Irrigation Company"
Paso del Norte, designod to~steri=

N. Mex., about 125 miles above.
all the surplus waters of the river and turn it into 1rri¢at1n¢

di tehes and canals.
The complaeint of Mexico was sent August 8, 1896, to Col.




M11ls, of the United States ATy, who was then engageq under
1

the direction op this Depertment, ip &n investization of the vol-

wie of water in the rio Grande and the Teasibility op 2 plan unger

oonsideration by both Zovermments or eresting an internationm

Teservoir. Gol. Kills Teported, November 17, 1898, the ereotion
of the dam et Flephant Buttes and of other dams below there, whioh
the same con v contemplated building, would stop Practically all

Rlo Grande above those points., The
111%s report wers referred ® the Seere-
» 1898, with a view to ascertain-
POWer to sancsl the rights
orpany, and if the Power to canecsl
be exerciazead vithout injustige to the
terested in the énterprise. The
previously requested to sus-
cations for »ights of way to bulld dams
‘2ses8. December 5, 1896, he sus-
renddd the g; lcations n¢ Leady approved, but in a letter
of Dscember P81d, with reference to the dam at Elephant Buttgs
to be bLuilt by the corporation referred to in the Mexican com-
pleint, the préper neame of which is "The Rio Grande Dam and Irri-
s8etlon Compeny", thet his pradecessor had approved the application
of that company for o Aanm and reservoir at Elephant Buttes, sd
that he had no power to revoke his predeccessor's action. The law
under which the Secretary of the Interlo acts in mpproving rights

of way and meps for dams and reservoirs on public lands is con=

tained in sections 18 to 21 of the ect of March 3, 1891." (28 &




L., 1095, 1101, ana 110g),

The Secretary of the Interior 18, for the reason above piven
powerless to intervene or inquir further into the lawfulness of
the proposed dam moross the Rio Greande at Elephent Buties. The
a0t of July 13, 1892 (27 Stat. L., 88-100) provides, howaver (in
section 3, amending section 7 of the sct of September 19, 1890):
o e v ST 9, Pl ey e, e aeiput,
any kind outside established harbor lines or in ;ny naviwagie
catabiianed, vithous he permlscion of bhe Bemaere e R, B 18

A & T Ssion of the Secretary of War,

As the proposed ereotion of this dem aoross the Rio Grande
at Elephant Butte has given rise to an important and international
Question, I have the honor to inquire whether the rarties engaged
in this enterprise, or others whose rights they enjoy, have ob-
tained from you, as Seoretary of flar, the permission required by
the act first above quoted. If Your permission has not been ob-
tained for the placing of this obstruction soross the Rio Grande
River, I have the honor to request that you will ascertaln whether
the river in the parts which will be affected by the dam and the
diminution of the volume of water consequent upon its erection,
is not a navigable water of ths United States within the meaning
of the statutes above quoted, so as to meke your sanction & nec=
essary prerequisite to the lawful erection of the dam, 1 have
received information tending to show that the KHio Grende River

18 navigable for ocommeroial purposes between the United States and

Mexico, and possibly hetween the State of Colorado and the Terrd-

tory of New Mexico. 1t probably will not float water oraft of &

sizej but I understand that it has been used in the timﬁrxiq:




the country, and is, in 1ts natural stete, cepeble of regular,
periodical, if not perennial, use as a waterway for commereial
traffic between the two States of the Union or between the United
States and a foreign country. If that be true, the river is a
navigable stream of the United States, within the mesaning of the
law for the protection of such waters.

In case it should be ascertained as a fact that the Rio Grande
Dam and Irrization Company, or persons eéxeroising the rights ob-
tained by that company, are without the permission required by
the act of July 13, 1892, building or about to duild a daem soross
a navigeble river of the United States in & mammer that will ob-
struoct or impalr the use of that river as a hnighway for commeroe
between the United States and a foreign country, or between States
of the Union,‘ I have the honor to request that you will adopt
such measures as are most effective to open the river and keep it
open to such navigatidn—as it is naturally capable of affording
for commercial traffic between the States or between any portien
of the United States and Mexico.

Section 10 of the act of September 19, 1890, is a gemeral
provision enforcible in the oourts under the direction of the

Attorney General of the United States, and his aid wuld neces=

sarily be invoked by you should you determine to put this pro= '

Company's obstruction of the river at Tlephant Butte. In

connection I desire to call your attention to an op;#du.

Attorney-General delivered December 12, 1895 (20 op. At
274), in which he holds the t the Rio Grande is f :




river about & point 150 miles below Paso del Norte {n go fer as
the tresty obligaticons of the United States with Mexige are °°£P
oerned. He a1d not consider the question whether the river where
1t lies wholly in the UnitedmStates is o navigable water of the
United States within the meaning of the Federal Statutes. mnig
latter question 1s, T belleve, a new ons, dependent upon facts

not yet fully ascertain=d, facts which I have no doubt your Depart-
ment oan readily obtain ana furhish to ths Atforney General in case

they, in your opinion, justify or require the intervent ion of his

office.

T> put you in a more ocomnlete possession of the faota relat-
inz to the dam at Elephant Buttes, I enclose copy of the le tter

of the Secoretary of the Interior, dated Decembe: 19, 1898, refer-

v

red to above, and of the accompanying report of the Assistant

Attorney-Gensral for the Interior Department. Trom these pEDers

1t eppears that the Secretary o8 the Interior has acted upon the

essumption that the Rio 3rande River above the boundery line is

river of the United States, without requiring

proof or otherwise aseertaining thet {t is not navigabdble.

I have the honor to be, Sir, your obedient servant,

Richard Olney.







annual flood waters of the 8PTing seasin, whioh &re greatly in

$X368R/OL the wants of irrigation, dcesbic wna other purposes

in those Seasons, such waters to be equi tably di stributed vetween

the two Republics: and

and
two CGovernments Jointly directea the International
1isslon liereinbefore n ntioned 4o investigate and re-
thet, in their Judzment,

the flow wes insufficient for

WHEREAS the two Covernments were enable to agree ugon the
eonsiruction of sald proposed internstional dam and reservoir until
some msthod of restraining the building and use of other dams and
reservolirs which would dest 7 the usefulness of said proposed
internationel dam and reservoir has been devised; now thersfore

BE IT ENACTED by the Senete and Housse of Representatives of
the United States of America in Congress assembled, that nothing
in the aots of March third, eighteen hundred and ninety-one, Jan-

uary twenty-rirst, eighteen hundred and ninety-five, February

twenty-sixth, eighteen hundred eand ninety-seven, and May eleventh

eighteen hundred and nincity~-eight, shall be so oonstrued»a§ ff'
storage of the waters of the F

authorize the approprlation end




others have
corporation
&nd stering
of a misdemcanor, end on conviction thereof shall be puni shea by a
fine not Sxcesding five thousand dollars or by imprisonment (in the
case ol a natural Person) noi excedding one year, or both such
punishments, in the discretion of the court. The unlewful aporopria-
ting ang storing of water in this act menivioned may be pravented,
and the dam, reservoir, or other means used for impounding the water
removed by the injunction of any cirecuit court exercising

Jurisdiction in any d striet in which sald water may be approvriated
or stored, and proper proceedings in equity to this ena mey be ine
stituted undef the direction of the Attorney General of the United
States.

B8ec. 2. That the Secretary of State is hereby authorized to

proceed with t he consummation of the proposed treaty batween the Uni-

ted States of America ana the United States of Mexico, and if the

United Stetes of Mexico shall eccept the construction of the pmpesed
dam and reservoir, with the conditions et the flood water impounded

by it shall be equslly distributed between the two countries as
liguidation of all past end future cleims for water appropriated

the past or to be epprosriated in the future by oitizens of the

ted States otherwise then by 1.pounding it in large dama and
volrs in New Mexlco, then the Becretary of State is furth

to proceed with the construction of said dam end re

to the plans and specifications submitted in the

l-













EXHIBIT L.

S e L
tion from the Rio Grands.) y SONBEIIing IeEiEe

The United Stetes of America and the United States of Mexioco
beinz desirous to provide for the squitable distribution of the
weters of the Rio Grande for irmrigation purpeses, and %o remove
all causes of controversey between them in respect thereto, and
being moved by considerations of international comity, have re-
solved to conclude a convention for these purposes and have nsmed
as their plenipotentiaries:

The President of the United Btates of Amerioca, Elihu Root,
Secretary of State of the United States; and

The President of the United States of Mexico, His Excellenoy

Senor Don Juagquin D. Casasus, Ambassador Extraordinary and Pleni-

potentiary of the United States of Mexioco at Washington:

Yho, efter having sxhibited thalr Trespective full powers,

which were found to be in good and due form, have agreed upon the
following artieles.

Artiole 1. Aftar—the completion of the proposad storage dam

ico, and the distridbuting system auxiliary
avaikble in said system for
{100 a total of

Rio Grande

near Engle, Mew Liex
thereto, and Bs sS00n as water shall be
the purpose, the United -tatea shall deliver to Mex
pnnually, in the hed of the
Loequie Medre Xnown

it

60,000 acre-feet of water

at the point where +he heed works of the
now exist abové the city of Juar

the 01d Mexican Canal,
sald smount of water

Artiole 2. The delivery of

assured by the United States and shall be aistributed




Year in the same Proportionsaag the water Supply 'propo'aoa %o be g

lands in the Uni teg States
» 80COrding 44 the rollonng lchmnh,.

nisheq fron the salad irrization system to
in the vieinity of El Paso, Texas
88 nearly ag may be DPossible.

SDo
cuble feet

ver
of water,
January \o\

. 0
February 1,080 47,480,400
Maroh 5,460 237,837,800
Apri) 12,000 522,720,000
May 12,000 22,720,

Juna 12,000 522,720,000
July 8,180 358,320,

Augus 4,370 190,35'7,200
Septembasr 3,270 142,447 200
Octoher 1,090 47,480,400
¥ovember 540 23,525 400
December ; 0 0

Total for the year 60,000 2,613,600,000

» oF extreordinary drought or serious accident
to the irrication system in the Uniteqd States, the emount delivered
to the Mexican Canal shell be diminished in the seme preportion as
the water delivered to lands under seid irrigation systen in the
United States.

Art. 3. The saiqg delivery shall be mede without cost to M

and the United States cgrees to pay the whols cont of storing ¢

Sald quantity of water 5 be delivered to Mezigo, of nonvn:llgg g
Smme to the internetional line, of nmeasurinz the saoid water
delivering it in the river bed above the head of the

It 1s understood that the United States assumes no ob




the delivering of the water in bhe bed of ths river avove the head
of the Mexlcan Cunsl.
ATt., 4. fThe dslivery of water 83 herein providea is not to
be oconstrued as 2 resognition by the United Ltates of any olaim
on the part of Mexico to the said waters; and it ia agrsed that in
consideration of such dellvery of water Mexlgo valves eny and all
claims to the waters of she Rio Granée for any purpose whatever
between the head of the present lexican Canal and Fort uitmen, Tex.
and also declares rully settled and disposed or, and hereby weives,
all claims heretofore asserted or existing, or that mey hereesf ter
arise, or be aesseried, against the United States on sccount of any
damages alleged to have been sustained by the owners of land in
Mexico by reason of' the dlversion by citizens of the United Sitates
waters of the Rio Grande. j
Art. 5. The United States in entering into this treaty does
thereby congede, expressly or by implication, any legel basis
any claims heretofore asserted or which may be hereafter asser-

Dy reason of any losses lnourrsd by tlhe owners of land in Mex-

due or elleged to- ve due to the diversion of the waters of the

Rio Grande withir the United States; nc: does the United States in

geaneral principle or pre-

any way conceds the establishment ol any
The understanding of both

cedent by the concluding of tuls trualty.
parties is that the arrangemcnt conteupleted by this trE&ly exter

only %o the portion of the Rio Grande whizh forms the internatd

Boundary, from the head of the Lexican Jenel down to Fort Gu

Texas, end in no cther oase.




tracting parties in accordence with thelr constitutionsl proced-
ure, end the .atificstions shall be exchinged et Washington as
soon as possible.

In witness whereof, the respecotive Plenipotentisries have

Convention both in the English mad Spanish languages

eunto affixed thelr seals.
Dene in duplicate at the City of Weshington, this 2lst day

of May, one thousand nine hundred and six.

Eiihu Root (Seal)

Joaquin D. Casasus (Seal)




tie P 1
‘%‘Egérgigfng;f%igg;;:gg:iZg:r’?ﬁg"uﬁiiiaréi&i,”i‘?h‘é“i:?‘iﬁ’;‘”‘ef
Lng Mexico, on Jenuary 23, 1908.)
DEPARTMENT OF TH INTERIOR

Unlted States Reolamation Servics
Carlsbad, New Mexico, Jan. 23, 1308

Mr. David L. White,

Territorial Irrigation Enginser,

Sante Te, New Mexico.

Dear Sir:

The United States Reclamation Serviae, acting under suthor-
1ty of an act of Congress known as the Reclamation Act, approved
June 17, 1902 {82 Stat., 588), proposes to construst within the
Territory of New Mexlco certain irrigation works in connection
Wwith the so~called Rio Grande Project. The operation of the works
in question contemplates the diversion of water from the Rio Grande
River,

Section 22 of Chapter 102 of the laws enao ted in 1905 by
the 36th Legislavi ve Ascembly of the Territory of lNew Mexioco an
a0t entitled, "An ict creating the Office of Territorial Irriga-
tion Engineer, to Promote Irrigation Development and Conserve the '
Waters of New Mexico for ths Irrigation of Lends and for other :

Purposes”, approved March 16, 1905 reads as follows:

- au
"Whenever the proper officers of the United States a
ized by law to construst irrigation works shall mgry .
torlal irrigation engineer that the United Stat:s oﬂumm, %0,
utilize certaln specified waters, the water sq e_:_,o, is.'
unappropriated at the date of such notioce, shall - be




to further approprietions under the 1

no adverse claims to the use of such ;::egi Nz:i¥::t:g' o
sequent to tbe date of such notice, shall bé recogni dsub-
the laws of the territory, exocept &3 to sush amcunt g: g
water desor}bed in such notice as may be formally re-1 s
in writing by an officer of the United States thereunt:agggy

authorized.”

In pursuance of the above statute of the Territory you are
hercby notified that the United States intended to utilize the
following described waters, to-wit:

L volums of water equivalent to 730,000 acre-feet per year
requiring a meximum diversion or storage of 2,000,000 miner's
{nches said water to be diverted or . tored from the Rio Grande
Eiver at a point dssoribed as follows:

Storage dam about 9 miles west of Engle, New lMexicy w th

gapaclity of 2,000,000 acre-feet, and diversion dams dbelow in

Palomas, Hincon, Mesilla, and E1l Paso Valleys in New Mexico &nd

m

iexas.

I+ is therefore, requested that the waters above deseribed

be withheld from fur ther appropriation and that the rights and

interests of the United States in the premises be otherwise

protected and contemplated by the statute abova cited.
Very truly yours,
B. M, Hell
Superviging Engineer.




Rio Grande,
Territorial I

DEPARTMENT 0F THE INTERICR
United Ztates Heclamation Service
Phoenix, Arizona, April 1908.

Mr. Vernon L. Sullivan,
Territorial Engineer,
Santae Fe, New Mexico.

5 & 3
laiming and reservinz ell rights under our former noticse of
1208, addressed to David L1l ¥hite, Territorial Engineer
of New Mexico, whiech said novice edvised him of the intention of
the United St USe waters of the Rio Grande for the pur-

now filed in your office, I do now here-

Vg @ you the following notice in addition to seld former notice

anfl supplemental thereto.

> under authority of an Lot of Congress,

known as the R me t Act, epproved June 17, 1902; (52 Stat.,

388), proposes construct within the Territory of New Mexico cer-

taln irrigation works in connection with the so-called Eio Grande

project. The opsration of the works in question coutempletes the

diversion of the weter of the Eio Orande River.

Sectlon 40 of Chepter 49 of the laws enacted in 1807 by the

37th Legislative Assembly of the Territory of New Mexico, an Aot
entitled "An Act to conserve and regulate the use and distribus

of the waters of New Mexiop; to oreate the office of Terri




Engineer, to create a Board of Vater Oommissionefa, and for othe
T
purposes", epproved March 19, 1907, remds ag follows:

Whenever the broper officers of %

7 law to construct works for utilizat?:nugétggtizgt;:t:gthoriz.‘

?SrrltOfﬁéesgall n°§i§¥ the Territorial Enginger that thenug?:oa
nds %o u 2¢€ cortain spseci ; s

desoribed, and unavpropriated, ang go: ggggr::tg;sa t?ie222°rs°°'
&rfidavits dquly filed or permits as Tsquired by 1uvppe31 m“é"t“
of such notice, shall not be subject to a Turther éﬁprouiiatigne
under the laws of the T¢ "2Lory of New wexios Tor a pergoq of three
yesrs ffom daye.of said notice, wi thin which time the proper-orr-
icsrs 0L the United States ahll file plans Tor she Prono ssd work
and no agverse claim to the use of the water rzquir;d in conneotion
with such plans, initiated subssquent tu ths date of' such notice
shall be recognized under the laws of the Territory, except as té
such amount of water deseribsd in such notice as may be fo:
:i%:ased.in writing by an officer of the United States tﬁereunto
Culy =suthorized, Provided, that in case o failure to © 1
of thecprapased work within three years, as herein rgqii%:dplgﬁz
waters specified in the notice glven by the Unitad States té the
Territorial Engineer shall become publio water, subject to gener-
gl approsmriations.

In pursuance of the above statute of" the Territory you sre

hereby notified d States intends to utilize %the fol-

loving desoribed
All the unappropriated water of the Rio Grende end its tribu-
tarles, said water to be diverted or stored Trom the Rio Grande
t a point described as follows:
ge dam about nine miles west of Engls, New Mexico, with
capacity for two million (2,000,000) acre-feet and diversion dam
below in Pelomas, Hincon, Mesilla and E1 Paso Valleys in New Hh;ﬁ@p

and Texas.

withheld from further eppropriation and that the rights and
ests of the United States in the premises be otherwise pro

as contemplated by the statute above cited.













EHIBIT Q

(Order, d=ted September 27, 1906, of the jotine ' ‘
) r 2 3 X Seecret
Interior, modifying the embargo on the Upperngio Gran§:¥;or e

DEPARTMENT OF THE INTERIOR
Wiashington, September 27, 1308,

The Cormissioner of the CGeneral Land Office:

Sir: In a letter of the 24%th instant to the department the
Acting Gecretery of State has stated with respect to applications
for right of way tprou~h public lands for purposes of irrigation
by ueinz the waters of the Ric Grande or sny of its tributaries
in Colorado and New Mexicc, theat the Depertment of State perceives
no reason Tor the further suspensiorn of action on any application
of such charagter.

He has stated further that “he intent of the original depart=
mental order of cuspension dated December I, 1896, was o conserye
the interests of tho Mexiscan Government in the waters of the Rilo

Grande pendinz sn agroement betwezn the United States and Mexlco

-

and thet swh ancagreement has been reached and
last, by which the

on the guestion,
is embodied in %the treaty signed May 21st. .
United States obligetes itsolf to deliver %o the Hoxican Coyern-
ment 80,000 acre-feet of water annually.

He has accordinzly recommended that the order of

1206, and 21l medifying ordsers be reacinded, thus remo
gll restri

as the Department of £tate is concerned,

consideration ¢f npplicaticns involving any ent
: amatio:
aoter which, on investigmtion by the Reolamat:







EXHIBIT R.

(Order, dated april 25, 1907, of the :
T AT Seor
modifying the amb;rgo'on thé Unper Rio ngggg.?f The TR R

DERARTMENT OF THE INTERIOR
United States Reolamation Service

Washington, D. C.

April 22, 1907.

The situation on the Rio Crande requires careful considera-

tion enc determination o8 policy by the Secreiary. Briefly stated

- .
¢cAEsa.

the condltions
The United Ctates has entered into & treaty with Mexlooy
proclaimed by the President on Jenuary 16, 1907, by whichk it is

azreed that the United States shell deliver to Mexico 80,000

>

acre-Toet of water &t fthe head of the lexican Conal 18&T El Paso.

In order to ocarry out this part of the treaty, Congress has a" "'

hy Aot aspproved March 4, 1907, the suu of £1,000,000 %ao=

priated

wards the construction of & dem on the Rio Grands, this being

assumed to furnish weter for 25,000 acres at $40.00 per &sTe.

The tosel estimated cos: of +his project, inzluding the dsx,

: i dD
be $7,200,000, of which smount $200,000 has been;ggt:@!&ﬂﬁ

now being used in the construstion of subsidiery w TS,

diversion dam above Las Cruces, New Mexico. The




6,000,000 must be obtained from the Teclamation fund.

It 1s estimated that for this expenditure of $7.200.00 1%
will be possible to irrigete 180,000 asores at 940.00 per aore.
Deducting ths 25,000 acres in Mexico, this leaves 155,000 asres
in New Mexico and Texas to refund the 38,200,000. By storing
all the water of the Hio Grande, including storm Tloods, this
acreage oan be supplied. If the flow of the stroam is notably
diminished the ares to be served will be oorrespondingly rsdus-
ed and the cost per acre inoreased. This increase of cost will
probably be at the expense of the lends in the United States as
Congress has alreedy made the appropriation for the build ng
charge to comply with the terms of the traaty.

The headwaters of this river are in the State of Colorado,
Burroundinz the San Luis Valley. TFor several years after Decem-
ber 5, 1898, the Department of the Interior refused to grant
rights of way for reservoirs or canals on these headwaters be-
cause of ths effeot of the international problem beiow. The
Department order was first modified May 25, 1906, to permit ap-
proval in cases where the applicants made a shoi ng of priority
over the Uniied Sta.tes. Jfter the .enat had advised the ratifi-
cation of the treaty on July 10, 1906, these orders of ﬂ‘xa Depw,!-
ment were revoked and the Reclamation Service was required to

8 85 upon each case as to conflict with the treaty or the Rio

favorably by the Reclemetion Service. In some of the ¢

oially the later ones, the conditions invelved some d

the advisability of approval and the guwstions of
















the purpose of the Teservation of the lands in Coloredo was

to proteoct this water 8upply of the Rio Grande Project as g
whole, inoluding prior rights in the United States and Mexiso
and extension of irrigation as contemplated by ths construstion
of the Llephant Sutte reservoir,

The T'ilinzs of the Reclamation Service upon the waters of
the Rio Grande for storage end use in YNew iexico, Texas, and
Mexico were desizned to cover all the vwaters of the river at
that time unapproprieted and to include of course such waters as
had been eppropriated by the lands included with the project.
Information at that time indicated, anad subsequent experience
has confirmed, the fact that the Elephant Butte reservoir of the
large cap&ol?y constructed is sufficisnt %o control and store
the flood wate ' the Rlo Srande in all years except a Tew ex-
treordinary floods of rate ccourrence which may be partislly

wasted; also that the amount of water that can thus be conserved
and beneficially used is insuffident to aupply all of the lands

that might be resched with those waters. Or, in other words,

that needs of the available lands ezoeed the water supply mads
availeble by the reservoir.
An important fact in this connection 1s that the dependable

low water and ordinary flow of the river have long been appro-—

priated and used for irrigation in Colorado and New Mexlco above

the Elephant Butte reservoir and nothing important remained for

appropriaetion for the Elephant Butte project excepting fr"?"

above this point without storage. Obvidualy such waters







Any material decreese in the emount storage
a
reanot upon th ject g s
e project and cause
a2 loss to the water ugers due to

the deficiency in the water supply.

In view of the above the question resolves itself about as
Tollows:

Is 1t

legal, and if legal, edvisable, for the Secretary of the
Interior to decline to approve the use of the public lands for
storinz and diverting for irrigation the v
8 8 waters of the Rio Grande,

for the v 2 3
{ A purpose of protectingz the water supply of the lands develop~
eod under the Elephant Butte reservoir in New iexico end Texas?

¥t may be physicelly possible in some cases to store and use
the waters of the Ypper Rio Grande without the use of public lands,
but the opportunities for such development on exolusively private
lands are believed to be few and meager and not seriously to affect
the main question, It is possible to build storage reservoirs on

the Upper Rio CGrande and 145 tributaries that would intercept suf-

ficient flow to dsplete mater-islly the supply of the Elepheant Butte

reservoir and that the waters thus ctored could be used for irri-

zation below such storage and sbove Elephant Butte.

There are of course legal means, by injunction and otherwise,

by which the valid rights of ths irrig-tors under the Elephant

Butte reservoir may be protected, but these are slow of operation
e investors

n them may be an injustice to possibl
rtake storege works in good faith,
ne Interior, and later

o the nee-

and to depend upo
{in storage works who might unde
re approved by the Seoretary of 1t

if such ve
t wasted for lack of valid rights ¢

{ind their investmen

essary water. .
are of s0 func

guestions of law and of policy

The above







Even though the wisdom of the construction of the Elephent
be questionsd by same

lands are served and are developed. w5 take away 1ts Water supply
would not only violate exlstinz moral ang lezal rights but woulg
destroy large investments in Proportion to the magnitude of the
deprivations,

0n the other hand i1t is manifestly wise and just to enco urags
any developments that may be cerried out in the basin above that
will not materially deplete the supply of the reservoir or other-
wise Jeopardize the interests 1t has built up. Extensive studies
have bsen made oy the Reolamation Bervice as well as by the Geols-
gical Survey,.tha State of New Mexioo and other public end private
égencies, and these have developed the fact that large areas now
Or rormerly irrigated in Colorado and New Mexico have produced
large bodies of land heve been depriv-

underground conditions whers

ed'of their Tertility by the rise of ground water and hundreds of

thousands of amores are for this Teason now unavailable for culti-

vation from this cause, zlthoush most of the sres is still evail-

able for grezing and some of 1t produces a low grads of ocoarse hay.
¥ore than healf a million asores of land in the San Luis Valiey,
Colorado, and various small valleys in New Mexico, require expensive
drainage systems to bring back their fertility.
These waterlogged lands now discharze immense quentities of

fater into th: alr through evaporation, a part of which would

ooﬁaerved by proper drainesge systems and returned to the s













(New Mexico Act of March 12, 1923,
Rio Grande Commission.)

An Aot Providing for the Appointment of a Qo i
Behalf of the State of New Mexico to Hegotiate a gg;;:é:ngg gzroe-
ment RKespeoting the Use, Control and Disposition of the Wiaters of
the Rio Grande River and for Other Purposes,

8. B. No. 104 (As Amended) : Approved March 12, 1923.

Be 1t Enacted by the Lezislature of the State of New Mexico:

Section 1. The Governor of the State of New Mexioo shall,
with the advice and consent of the Senate, appoint a Commissioner
who shall represent the State of New Mexico upon & Joint Commission,
to be constituted as hereinafter provided for the purpose of neg-
otieting and conoluding a compact or agreement fixing and determin-
ing the rights of the signatories to the use, conirol and disposi-~
tion of the waters & the Rio Grande River, and of the streams
tributary thereto, excepting as to all waters appropriated to the
use eppurtenant and necessary to the full end complete operation
of the Rio Grande Project in Southern New Mexico, being an irriga-
tion projeut constructed by the United States Reclamation Service!
Provided: that settlers and land owners under said p:oJeot shall
not be put to any additional expense by resson of the passage of
this Aoct.

Said Joint Commission shall include either:
(a) Commissioners for the States of Colorado and New Mexico

and & duly authorized representative of the United gtntu‘ orf .
1.

ica;: or

(b) Commissioners for the States of Colorado MJ!#
200

Provided, however, that any such compaot or agreemen




become operative and shall not bind any of the slgnatories therato,
unless and until the same shell have been ratified and approvea oy
the Legislature of each of the signatory States and by the Congress
of the United States.

Sec. 2. The Governor of the State of New Mexico shall notify
the Covernor of the State of Colorado of the appointment of the
Commiesioner for New Mexico pursuant o the provisions hereof. The
Commissioner for New Mexdico shell commerce the performance of hig
duties upon recelpt of notiece by the Governor of New ldexico from
the Governor of Uolorado of the appointment of a Cormissionsr for
sald Stete, and unless the Governor of Colorado shall have offici-
ally communicated notise of such arpointment to the Governor of New
Mexico on or before Yotober 1, 1924, th appointment of the Com-
missioner for New Mexico hereunder shall cease and determins with-
out further act.

Sec. 3. ihen the Commissioner for New Qexioo shall enter upon
the performeme of his duties he shall be furnished such engineering,
legal, stenographic and other assistants as may be necessary or
end it shall
to aid and assist
by him so to do.

essential to the proper performance of his duties,
be the duty of the State Engineer and his deputies

the Commissioner for New Mexico whenever requsested

Sec. 4. The compensation of the Commissioner for New Mexioo

end of his assistants, saell be fixed by the Govarnor and Att§tﬂqﬁ_
General, and the State of New Mexico shall pay all nedessary trev

ing end other expenses incurred in the performance of the

of the Commissioner and his assistants both within and wi i
State of New Mexico, and also all other necessary oosts,




and expenses hereunder, ineluding the payment of an squitable por-

tion of the costs and expenses of any suci Joint Commission. Such
compensation and expenses shall be pald monthly, upon vouchers
approveg by the Governor anad Attorney Gsneral, by warrants draym
by the State Auditor.

For the purpose of carryinz out the provisions of this Aot
there 1s hereby appropriated out of the Water Heservoirs for Irri-
gation Purposes Income Fund the sum of Five Thousand ($5,000,00)

Dollars or so much thereof as may be necessary.

Sec. 5. The Commissioner for New fexico shall have full suthor—

B
ity to meke any and all investigations of the Ric Grande River and
the drainage erea thereof, and of the cond.itions obtaining upon saild
stream and of the present and future needs relative to the use,
control and blene:‘lt of the waters of said stream, and to make such
other investigations as may be necessary to the proper performance

of his duties hereunder, and sald Cormmissioner shall have the suthor-

ity to administer oaths and to examine and require the attendance

of witnesses.
















